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MVEMORANDUM OPI NI ON

PAJAK, Special Trial Judge: This matter is before the Court

on respondent’s Motion To Dism ss For Lack O Jurisdiction And To
Strike with respect to refunds of overpaynents to sharehol ders of
Jaco, L.C

On Septenber 30, 1999, respondent issued a notice of final
partnership adm ni strative adjustnment (FPAA) to the tax matters
partner for Jaco L.C, (the partnership), pertaining to the 1995

taxable year. Jaco L.C. is alimted liability corporation under
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Florida law, which is treated as a partnership for Federal tax
pur poses.

Jay A. Odom the partnership’s tax matters partner, filed a
tinmely petition for readjustnent with the Court. The petition,
inter alia, contests the disallowance of a casualty | oss
deduction in the anbunt of $1,803,603, clains a greater casualty
loss with a resulting overpaynent, and prays that the Court
redeterm ne that the sharehol ders of the partnership are entitled
to refunds of the overpaynent.

Respondent filed a notion to dismss for |ack of
jurisdiction and to strike. Respondent contends that the Court
| acks jurisdiction to determ ne that refunds of any overpaynents
are due to sharehol ders of the partnership. Respondent agrees
that the Court may determ ne the casualty loss is greater than
deducted on the partnership return and has jurisdiction over al
partnership itenms. Respondent further states that a tax matters
partner may bring a refund action with respect to partnership
itens only after an admnistrative adjustnent is filed under
section 6227 and not allowed by the Secretary. Sec. 6228(a).
(Unl ess otherw se indicated, section references are to the
I nternal Revenue Code in effect for the year in issue.)
Respondent’s position is that actions by partners for refunds
attributable to partnership itens are barred except as provided

in sections 6228(b) or 6230(c). Sec. 7422(h). Respondent asks
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that all references to clainms for refund of overpaynents to
sharehol ders of the partnership be stricken.

Petitioner filed an objection to respondent’s notion arguing
that the notion should be denied on the grounds that respondent’s
nmotion was not tinely filed and that the Tax Court has
jurisdiction to determ ne the anount of any deficiency and to
determ ne the anmount of any overpaynent in a TEFRA partnership
proceedi ng under sections 6512(b)(1) and 6226(f).

This matter was called for hearing in Atlanta, Georgia.
Counsel for both parties appeared at the hearing and presented
oral argument with respect to the pendi ng notion.

The Tax Court is a court of limted jurisdiction, and we may
exercise our jurisdiction only to the extent authorized by

Congress. Naftel v. Comm ssioner, 85 T.C 527, 529 (1985). The

Court’s jurisdiction may be challenged by either party, or by the
Court sua sponte, at any stage of the proceedings. Smth v.

Commi ssioner, 96 T.C. 10, 13-14 (1991), and cases cited therein.

Consistent with this principle, we reject petitioner’s assertion
that respondent’s notion to dismss and to strike should be
denied on the ground that it was not tinely filed.

The Court’s jurisdiction to review adjustnents to a
partnership return is governed by the unified partnership audit
and litigation procedures set forth in sections 6221 through

6233. Tax Equity and Fiscal Responsibility Act of 1982 ( TEFRA)
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Pub. L. 97-248, sec. 402(a), 96 Stat. 648. Pursuant to the TEFRA
provi sions, which apply with respect to all taxable years of a
partnership beginning after Septenber 3, 1982, the tax treatnent
of any partnership itemgenerally is determned in a single
proceedi ng at the partnership level. Sec. 6226(f); Sparks v.

Conmm ssi oner, 87 T.C. 1279, 1284 (1986); Maxwell v.

Commi ssioner, 87 T.C. 783, 789 (1986). Partnership itens include

each partner’s proportionate share of the partnership’ s aggregate
itens of income, gain, |oss, deduction, or credit. Sec.
6231(a)(3); sec. 301.6231(a)(3)-1(a)(1)(i), Proced. & Adm n.

Regs.

We nust stress that our role in a TEFRA proceeding is
limted by section 6226(f) to the determ nation and all ocation of
partnership itens. Section 6226(f) provides:

A court with which a petition is filed in accordance
with this section shall have jurisdiction to determ ne al
partnership itenms of the partnership for the partnership
taxabl e year to which the notice of final partnership
adm ni strative adjustnent relates, [and] the proper
al l ocation of such itens anong the partners * * *

We have no authority under section 6226(f) to determ ne any

affected itemor the tax liability of any partner. Crop

Associ ates-1986 v. Conm ssioner, 113 T.C 198, 202 (1999); Crop

Associ at es-1986 v. Commi ssioner, T.C. Mnp. 2000-216.

An “affected iteni nmeans any itemto the extent that such
itemis affected by a partnership item Sec. 6231(a)(5); Wite

v. Comm ssioner, 95 T.C 209, 211 (1990). Section 6230(a)(2)
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describes situations in which the deficiency procedures provided
for in subchapter B, chapter 63, subtitle F of the Code wll
apply to deficiencies attributable to affected itens.

This Court has held that in a partnership |evel proceeding
we lack jurisdiction over issues relating to affected itens. W
further held that those issues are to be resolved in separate
proceedi ngs involving the partners after the partnership | evel
proceedi ng has been conpleted either as a matter of conputati onal
adj ustment or as the subject of subsequent notices of
deficiencies to the partners pursuant to section 6230(a). N.CF

Energy Partners v. Conm ssioner, 89 T.C. 741, 746 (1987).

Petitioner in its Notice of (bjection has conceded that
correction of partnership itens generates overpaynents that are
affected itens wthin the neaning of section 6231(a)(5). W
agree. For the foregoing reasons, we conclude that this Court
does not have jurisdiction in this partnership | evel proceeding
over affected itenms such as the all eged overpaynents in question
and the refund of such all eged overpaynents.

We note that after the Tax Court enters its decision in this
case and if it decides there is a casualty |oss greater than that
clainmed on the partnership return and the allocation thereof, the
statute contenplates that the individual partners should not have
to file claims for refund. That is, in the case of any

overpaynents by a partner attributable to a partnership itemor
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an affected item to the extent practicable credit or refund of
such overpaynent shall be allowed w thout any requirenent that
the partner file a claimtherefor. Sec. 6230(d)(5). An
i ndi vidual partner may file a claimfor refund under section
6230(c) if the Secretary fails to nake a credit or refund in the
anount of any overpaynent attributable to the application to the
partner of the decision of the Court.

Accordingly, we shall grant respondent’s Mdtion To D sm ss
For Lack O Jurisdiction And To Strike with respect to refunds of
over paynments to sharehol ders.

On the Court’s own notion, we find that there are other
portions of petitioner’s petition which nust be stricken because
of a lack of jurisdiction. The FPAA was acconpani ed by an
expl anation of exam nation changes which includes a statenent
that “Penalties or additions to tax under | RC 6662, which may be
applicable at the investor |level, are being recommended in the
exam nation of the flowthrough entity” and by an “Expl anati on of
Affected Itens” which states that “an addition to the tax is
charged as provided by Section 6662(a).” The petition includes
al l egations contesting the inposition of the accuracy-rel ated
penal ty.

This Court previously has ruled that for 1995 (and 1996)
this Court |acks jurisdiction over the accuracy-rel ated penalty

in a partnership-level proceeding and that the penalty nay be
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contested at the individual partner |evel follow ng the

conpl etion of partnership-level proceedings. Crystal Beach Dev.

of Destin, Ltd. v. Conmi ssioner, T.C. Menp. 2000-170. We there

expl ai ned that the part of the Taxpayer Relief Act of 1997, Pub.
L. 105-34, section 1238(a), 111 Stat. 1026, which provides that
penalties for negligence will be determ ned in partnership-Ievel
proceedi ngs applies only prospectively for taxable years endi ng
after August 5, 1997. Because of our lack of jurisdiction we
shall strike fromthe petition all references to
penal ties/additions to tax.

To the extent that we have not addressed any of petitioner’s
argunents, we have considered themand find themto be w t hout

merit.

An order will be issued

granti ng respondent’s noti on and

di sm ssing those parts of the case

pertaining to clains for refund of

overpaynents to shareholders of the

partnership and pertaining to the

accuracy-rel ated penalty under

section 6662(a).




